RECIPROCAL


NOTE:  THIS IS AN EXEMPLARY FORM AND MAY REQUIRE REVISION TO REFLECT SPECIFIC FACTS. ALSO, SEE EXPLANATORY NOTES ATTACHED.

PROPRIETARY INFORMATION AGREEMENT

This Agreement is entered into as of this_____ day of______________, ____, and is made by and between RAYTHEON COMPANY, which has offices at__________________, (hereinafter called “Raytheon”), and________________, which has offices at_______________, (hereinafter called “XYZ”).* 
WITNESSETH:

WHEREAS, Raytheon and XYZ believe that it will be mutually beneficial for them to  exchange certain proprietary information as described below in connection with and for the purposes described below; and

WHEREAS, the parties believe that it will be mutually beneficial for Raytheon to disclose to XYZ certain proprietary information related to [insert technical description of Raytheon information to be disclosed] (hereinafter "Raytheon Proprietary Information") for purposes of allowing XYZ to evaluate and, where appropriate in light of and as contemplated by the authorized purposes, to use the Raytheon Proprietary Information in connection with and for purposes of [insert specific purpose of disclosure]; and

WHEREAS, the parties believe that it will be mutually beneficial for XYZ to disclose to Raytheon certain proprietary information related to [insert technical description of XYZ information to be disclosed] (hereinafter "XYZ Proprietary Information") for purposes of 

allowing Raytheon to evaluate and, where appropriate in light of and as contemplated by the authorized purposes, to use the XYZ Proprietary Information in  connection with and for purposes of [insert specific purposes of disclosure]; and

WHEREAS, Raytheon Proprietary Information and XYZ Proprietary Information are hereinafter sometimes singularly and collectively referred to as "Proprietary Information"; and
WHEREAS, the parties desire to establish certain understandings to protect their respective Proprietary Information from unauthorized use or disclosure.

NOW, THEREFORE, in consideration of the foregoing and of the mutual promises contained herein, the parties agree as follows:
1.
The exclusive points of contact with respect to the transmission and control of Proprietary Information exchanged hereunder are designated by the respective parties as follows:

RAYTHEON:



         XYZ:

_____________________________              ______________________________

_____________________________              ______________________________

_____________________________              ______________________________

_____________________________
         ______________________________

Each party may change its designated point of contact by written notice to the other. Disclosure of Proprietary Information other than through the exclusive points of contact named above shall not relieve the receiving party (“Recipient”) of its obligation under this Agreement if the disclosure is made under conditions where the Recipient should reasonably know that the information which is disclosed is the disclosing party’s Proprietary Information.
2.     (a) In order for information to be afforded protection under this Agreement, the disclosing party ("Discloser") shall identify any Proprietary Information disclosed by it hereunder as follows:

(i)
all documents and other tangible materials shall be marked with an appropriate restrictive legend which indicates the proprietary nature of the material and the Discloser's interest therein such as, by way of example “Proprietary” in combination with Discloser’s name; and

 (ii)
all other disclosures made by the Discloser must be identified as proprietary at the time of disclosure and must thereafter be reduced to a written listing or summary marked with an appropriate restrictive legend and delivered to Recipient within one (1) month after the initial disclosure. During this one (1) month period, such information so disclosed shall be provided the same protection as provided for Proprietary Information marked with a restrictive legend in accordance with Section 2(a)(i) above. Such listing or summary may be provided by e-mail or facsimile transmission where receipt is confirmed by answer back or similar confirmation by the receiving terminal.

  (b)  The parties recognize that in certain cases, special or preferred marking requirements    

         may apply and in such cases such requirements shall be mutually agreed in writing   except in the case where such special marking requirements are required by applicable United States Government regulations in order to protect Proprietary Information which is disclosed to the United States Government.
3.
With respect to Proprietary Information disclosed in accordance with the requirements of Section 2 above, the Recipient, for the period specified in Article 5 below and except as otherwise provided below, will  (as to Discloser’s Proprietary Information):
(a)
hold it in confidence from the date of receipt under this Agreement;

(b)
use it only for the purposes specified above in the recitals in connection with the use of the Discloser’s Proprietary Information and/or for such other purposes as may be subsequently authorized in writing by Discloser;

(c)
make it available, subject to Section 11 below, only (i) to its employees who have a need to know in order to carry out their duties in connection with the purposes specified above and who have suitable obligations of confidentiality applicable to such Proprietary Information and (ii) to certain other parties as specified in Section 6 below; and

(d)
not otherwise use or disclose it except as expressly authorized in this Agreement or except as otherwise authorized in writing by the Discloser and except that if the purposes authorized above relate to a program, proposal or contract with or for the United States Government, the Recipient may disclose Proprietary Information to the United States Government as necessary for the authorized purposes if the disclosure bears the appropriate restrictive legend and proprietary information notice permitted by the applicable government regulations related to the protection of proprietary information.
4.
The obligations of Recipient with respect to Discloser's Proprietary Information shall not apply to:

(a)
information which, at the time of disclosure by Discloser to Recipient hereunder, is in the public domain;

(b)
information which, after disclosure by Discloser to Recipient hereunder, becomes part of the public domain through no fault of Recipient;

(c)
information which was rightfully in Recipient's possession at the time of disclosure by Discloser to Recipient hereunder and which is not subject to prior continuing obligations of confidentiality by Recipient to Discloser;

(d)
information which is rightfully disclosed to Recipient by a third party having the lawful right to do so;

(e)
information which has been or is hereafter released by Discloser to others without restriction; or

(f)
information which is independently developed by or for Recipient without use of or reference to Proprietary Information received from Discloser pursuant to this Agreement.

5.
The obligations of Recipient under Section 3 of this Agreement with respect to Discloser's Proprietary Information shall, in any event, expire _____ (  ) years from [insert appropriate text – see notes]. 
6.
(a)
Recipient's obligations under Section 3 of this Agreement with respect to the protection of Discloser's Proprietary Information shall be to use the same reasonable degree of care which Recipient uses to protect its own information of similar character and in no event shall Recipient be liable for inadvertent disclosure provided that the aforementioned degree of care has been used and provided that, upon discovery of any such inadvertent disclosure, Recipient shall endeavor to correct the effects thereof and to prevent any further inadvertent disclosure.


(b)
Notwithstanding anything in Section 3 above to the contrary but subject to Section 11 below, (i) Recipient may disclose Discloser's Proprietary Information to Recipient's affiliates having a need to know for the purposes specified above; provided that such affiliates have first agreed to be bound by the applicable provisions of this Agreement in the same way and to the same extent as Recipient is bound; (ii) Recipient may disclose Discloser's Proprietary Information to legal counsel, insurers and similar third parties to the extent necessary in connection with the use of such Proprietary Information for the purposes specified above; provided that such third parties are bound by appropriate obligations of confidentiality; and (iii) Recipient may disclose Discloser’s Proprietary Information to vendors and subcontractors to the extent required in connection with the purpose specified above provided that such vendors and subcontractors have undertaken written obligations to protect Discloser’s Proprietary Information in a manner at least as protective as the provisions of this Agreement or in such other form approved in writing by the Discloser.  For purposes of this Agreement, affiliate means, as to either party hereto, any other entity that, directly or indirectly, is in control of, is controlled by, or is under common control with, said party.  For purposes of this definition the term “control “ (including the terms “controlled by” and “under common control with”) means, as applied to any entity, the direct or indirect possession of the power to direct or cause the direction of the management and policies of that entity, whether through ownership of voting securities, by contract, or otherwise.

(c)
Notwithstanding anything in Section 3 above to the contrary, Recipient may also disclose Discloser's Proprietary Information to the extent required to comply with law or legal process, including but not limited to a court order, administrative subpoena or order, or applicable governmental regulation or statutory requirement which appears to be lawful on its face, provided that Recipient gives Discloser timely notice, where possible, of the contemplated disclosure so as to give Discloser an opportunity to intervene to preserve the confidentiality of the information.

7.
In no event shall either party, its affiliates, or any of the parties mentioned in Section 6 (b) above, or any of their respective officers, directors or employees be liable for any multiple or punitive damages.

8.
All Proprietary Information furnished hereunder shall remain the property of the Discloser and any tangible material containing same which may be provided by Discloser to Recipient pursuant to this Agreement shall be returned to Discloser or destroyed promptly at Discloser's request together with all copies, excerpts, and/or summaries made thereof by Recipient; except that Recipient may retain one (1) copy of such material in limited access files as a record of its obligations hereunder.  Upon request, Recipient shall send Discloser a destruction certificate in the case where Recipient has been instructed to destroy such materials.

9.
Except as provided in Section 3 above in connection with the authorized purposes, no license under any patents, copyrights, maskworks, or any other proprietary right is granted or conveyed by Discloser pursuant to this Agreement.

10.
This Agreement and any claim, controversy, or dispute arising out of or in connection with this Agreement, shall be governed by the laws of the Commonwealth of Massachusetts without giving effect to its internal principles of choice of law
11.
Without regard to the duration of its other obligations hereunder, Recipient shall control access to, and use of, information received hereunder from Discloser and the direct product thereof in accordance with all applicable US export laws and regulations, including but not limited to the International Traffic in Arms Regulations. In connection with and without limiting the general applicability of the foregoing, Recipient shall not make or permit disclosure of information received from the Discloser or supply or permit the supply of  the direct product thereof which is subject to such laws or regulations to nationals of prohibited countries or to any Foreign Person (as defined in Section 120.16 of the International Traffic in Arms Regulations) unless (a) Recipient has received Discloser’s express written consent to do so and (b) necessary export licenses have been obtained.


12.
Any notice under, or in connection with, this Agreement shall be in writing and shall be deemed to have been given when received by the party to which said communication is directed at its address set forth below or at such other address as such party may have theretofore designated in writing to the other party hereto. A receipt evidencing delivery by certified or registered mail or by recognized commercial courier service shall constitute evidence of receipt. Any notice requiring prompt action shall be contemporaneously sent by facsimile transmission or electronic mail. For purposes of giving notices under this Agreement, the addresses of the parties are as follows:



For Raytheon





 For [XYZ]

Raytheon Company




[Insert Name]
_________________________ 


_________________________
_________________________



_________________________
Attention: ________________ 



Attention: ________________
Fax Number: ______________ 


Fax Number: ______________
E-Mail Address: ___________ 



E-Mail Address: ____________
13.    Except as otherwise agreed in separate written agreements between the parties, neither party makes any representation or warranty regarding the Proprietary Information disclosed by it and neither party shall have any liability arising from the other party’s use of or reliance on Proprietary Information received pursuant to this Agreement.
14.
Unless otherwise subsequently agreed in writing by the parties, this Agreement supersedes any conflicting provisions of any prior written or oral agreements or understandings between the parties related to the protection of the subject Proprietary Information. This Agreement may not be amended or modified except by subsequent agreement in writing executed by a duly authorized officer or representative of each party.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed in duplicate originals by their duly authorized representatives.

RAYTHEON COMPANY


[Insert Full Legal Name for XYZ]

By: _____________________
            By:
________________________
               

Name:
___________________
            Name:
______________________ 
Title: ____________________
            Title:
________________________
These Notes should be detached before using form and the note at top of page 1 of form should also be removed before using the form

Notes for Reciprocal Disclosure PIA form

1. Since this Agreement imposes obligations on Raytheon, it should not be entered into unnecessarily. Prior to entering into this Agreement, there should be a confirmation from appropriate technical and Program personnel that Raytheon does in fact need to receive Proprietary Information. It should be kept in mind that not every discussion or exchange of information rises to the level of disclosure of Proprietary Information and not every transaction with another party requires complete reciprocity of obligations. Some of the provisions of this Agreement will need to be considered on a case by case basis depending on the nature of the information to be disclosed by each party [e.g., start date for confidentially obligations; Section 4(e); consequential damages disclaimer; last sentence of Section 1; Section 6(a); and Section 7].  If information that Raytheon considers highly valuable is to be disclosed, we may want more restrictive provisions including a longer period of protection; otherwise we may choose provisions which minimize the obligations on Raytheon including a shorter period of protection. THIS NEEDS TO BE DETERMINED ON A CASE BASIS DEPENDING ON THE NATURE OF THE DISCLOSURE TO BE MADE BY EACH PARTY.

2. In the opening paragraph:


(a)
In certain cases, it may be necessary or appropriate to replace “RAYTHEON COMPANY” with relevant subsidiary such as Raytheon Technical Services Company LLC; Raytheon Sarcos, LLC; Raytheon Oakley Systems, Inc.; etc. In such cases, it may be appropriate to replace - - hereinafter called “Raytheon”- - with appropriate language such as - - hereinafter called “RTSC”- -. When placing the Agreement in name of subsidiary, then corresponding name changes need to be made in Article 12 and in the signature block and references throughout the Agreement to “Raytheon” would be replaced with the appropriate term such as “RTSC” or other appropriate acronym.


(b)
In certain cases, it may be appropriate to replace “RAYTHEON COMPANY” with “RAYTHEON COMPANY, acting by and through its __________ Business, which has”. In such cases, insert name of relevant Business such as Integrated Defense Systems. If this is done, in signature block, “RAYTHEON COMPANY” would be replaced by “RAYTHEON COMPANY, acting by and through its _________ Business”.


(c)
In some cases, it may be appropriate to enter into the Agreement on behalf of Raytheon Company and its wholly owned subsidiaries. In which case, replace - - (hereinafter called “Raytheon”) - - with - - on behalf of itself and its wholly owned subsidiaries (hereinafter singularly and collectively called “Raytheon”) - -. In such cases, in the signature block, “Raytheon Company” would be replaced by “RAYTHEON COMPANY, on behalf of itself and its wholly owned subsidiaries”. Generally, we should not enter into this Agreement on behalf of subsidiaries obligating the subsidiaries and this should be done only if a specific need to do so is identified and where this is limited to specifically named subsidiaries.


(d)
When filling in XYZ’s name both in opening paragraph and signature block, use full legal name; e.g., XYZ, Inc. or XYZ Corporation, or XYZ Company and not just XYZ. Usually this information is available on the company’s web site.  Note: offices do not exist at a P.O. Box so proper street address should be used. 


(e)
If the intent is to cover more than multiple parties, contact the appropriate Business legal counsel for necessary modifications to accomplish this. Generally, this would not be a preferred approach and separate agreements may be more appropriate.


3. In the 2nd  and 3rd  “Whereas” clauses, a description of the information which is subject to the Agreement needs to be inserted where indicated and should be sufficiently descriptive so that someone could determine what the Agreement relates to. Generic descriptions such as “packaged devices” or “telecommunications equipment” or “software” are typically not adequate. Since this Agreement obligates Raytheon, generally the more specific and limiting the description in the 3rd “Whereas” clause the better although it should be broad enough to accomplish the intended purpose. Conversely, the broader the description in the 2nd Whereas clause, which deals with Raytheon, the better, although it should still be specific enough so the subject matter can be identified. In general the technical description of each party’s information should be different.


4. In the 2nd and 3rd “Whereas” clauses, a description of the purpose of the disclosure needs to be inserted where indicated. Generic references to “the Program” are generally not adequate. If the purpose in the 3rd “Whereas” clause is, for example, for Raytheon to use the information to perform certain work for XYZ in connection with the ABC Program, the language should so state. We should make sure the stated purposes clearly cover Raytheon’s intended uses. When identifying Programs, show the full name of the Program, followed by its acronym (e.g., “Airborne Mine Neutralization System (“AMNS”) Program).  Avoid adding more than one Program per Agreement. Instead it is recommended that separate, individual agreements be executed if information relating to two or more Programs will be exchanged. Similar comments apply to the 3rd “Whereas” clause.


5. In Section #5, some thought needs to be given to the period of protection. Some judgment is required depending upon whether or not Raytheon is disclosing highly critical and Proprietary Information. The appropriate text to be added where indicated in Section 5 can be either (a) “from the date of Recipient’s last receipt of Proprietary Information from Discloser pursuant to this Agreement”, (b) “from the date of Recipient’s receipt of the Proprietary Information in question”, or (c)  “from the date of this Agreement set forth above”. THIS DEPENDS ON WHETHER THE GOAL IS TO MAXIMIZE PROTECTION OF RAYTHEON’S INFORMATION OR TO MINIMIZE RAYTHEON’S OBLIGATIONS WITH RESPECT TO THE OTHER PARTY’S INFORMATION. THIS IS A CASE BY CASE FACTUAL DETERMINATION. The appropriate period of protection should in general never be less than 3 years from the date of the Agreement. If any significant Raytheon technical information is to be disclosed, the appropriate period of protection should be discussed with IP Counsel. Also, see Section 7 below.

6. As to the signature block, see comments above with respect to naming of parties and adapt signature block accordingly. The person executing for Raytheon should either be a Corporate Officer or have appropriate written delegation of authority to do so.


7. This form is not intended for use in connection with transactions involving possible licensing of Raytheon Technology. There is a separate form for such transactions.


8. This form is not intended for use in connection with release of information to suppliers who are bidding on supply of off the shelf parts or services. There is a separate Supplier Proprietary Information Agreement for such purposes. In general there should not be any need for Raytheon to receive confidential information from prospective Suppliers for supply of off the shelf parts or services.


9.  The footer at the bottom of each page should be changed to reflect the date of the latest draft and the name of the other party. For example, “Rev. 1-10-06 (XYZ Company)”. The footer should also include reference to, the relevant Raytheon Business Units involved in the exchange. E.g., “IDS”; “NCS”; “SAS”, etc. 
10. Depending on the facts of particular case, if goal is to maximize protection of Raytheon’s information we may choose to (i) delete 4(e)- - in which case (f) would become (e) and “or” would be inserted at end of (d); (ii) delete #7- - in which case Sections get renumbered and cross-referenced to Section 11 in 3(c) and 6(b) become “10”; and (iii) add to the end of Section 4:  “The occurrence of any of the exceptions set forth above shall not be construed as an express or implied grant of any rights, licenses or immunities under any patent rights, copyrights, or maskwork of Discloser. All information supplied by Discloser pursuant to this Agreement shall be prima facie considered proprietary and confidential and the burden of establishing the application of any of the above exceptions shall rest with Recipient”.


If goal is to minimize Raytheon’s obligations, we may wish to (i) add to Section 8, the following: “Notwithstanding the foregoing, latent data such as deleted files, and other non-logical data types, such as memory dumps, swap files, temporary files, printer spool files, and metadata that can only be retrieved by computer forensics experts and is generally considered inaccessible without the use of specialized tools and techniques will not be within requirements for return or destruction of Proprietary Information as set forth by this Section.”; (ii) add a new Section which states “This Agreement shall apply to Proprietary Information disclosed during the period which begins as of the date of this Agreement first written above and expires on [insert date]”; (iii) add consequential damages disclaimer to Section 7, and (iv) add requirement for notice of inadvertent disclosure in Section 6 (a).
Also, if goal is to minimize Raytheon’s obligations, consider deletion of last sentence of Section 1.  If goal is to maximize protection of highly valuable Raytheon information, consider deletion of Sections 6(a) and 7 (renumbering Sections and cross references as required).
11. In certain cases, it may be appropriate to add an additional provision dealing with Assignment rights such as “Without relieving the Recipient of its continuing obligations under this Agreement,  the Recipient may, with the prior written consent of the Discloser, disclose the subject Proprietary Information and assign this Agreement to any party succeeding to all or substantially all of the Recipient’s business to which the subject matter of this Agreement relates, which consent shall not be unreasonably withheld or delayed.”

12. Any questions regarding completion of this form and its proper use should be addressed to  
appropriate Business Unit legal counsel.
* Replace XYZ throughout with appropriate name or acronym
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